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UNDERSTANDING THE COMMON LAW MARRIAGE
AFFIDAVIT FORM IN TEXAS

When two people live together and present themselves as a
married couple without ever having a formal wedding ceremony
or obtaining a marriage license, they may be entering into what
is known as a common law marriage. In Texas, this type of union
is legally recognized as an informal marriage. However, proving
that such a marriage exists often requires specific
documentation. This is where the Common Law Marriage
Affidavit Form Texas becomes essential. Whether you are
preparing to establish your marriage for legal purposes or trying
to resolve a dispute, understanding this form can save you time,
money, and stress.

Many couples in Texas mistakenly believe that simply living
together for a certain number of years automatically creates a
common law marriage. While cohabitation is one factor, Texas
law has very specific requirements. The affidavit of informal
marriage serves as a sworn statement that both parties agree
they meet those requirements. This article will walk you through
everything you need to know about the common law marriage

affidavit form in Texas, including who can use it, how to complete
it, and why it matters for your legal rights.

What Is a Common Law
Marriage in Texas?

Texas is one of the few states that still recognizes common law
marriage, legally referred to as an informal marriage. According
to the Texas Family Code, an informal marriage is created when
two people (who are not already married to anyone else) agree to
be married, live together as husband and wife, and represent to
others that they are married. There is no waiting period, no
license required at the time of formation, and no ceremony
necessary.

However, the burden of proof falls on the couple if they ever need
to establish the marriage legally. This is where the Common Law
Marriage Affidavit Form Texas comes into play. The form is
called a "Declaration and Registration of Informal Marriage" and
is filed with the county clerk. Once completed and notarized, it
serves as official proof of the marriage, much like a marriage
license for a ceremonial marriage.
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Key Requirements for a
Valid Informal Marriage in
Texas

Before you can complete a common law marriage affidavit form
in Texas, you must ensure your relationship actually meets the
legal criteria. Texas law requires all three of the following
elements:

e Mutual Agreement: Both parties must have agreed to be
married. This can be verbal or implied through actions, but
it must be clear and mutual.

e Cohabitation: You must live together in the same
household as a married couple. Occasional visits or
separate residences will not satisfy this requirement.

¢ Representation to Others: You must hold yourselves out
as married to the community. This includes introducing
each other as spouse, filing joint tax returns, using the
same last name, having joint bank accounts, or naming
each other as beneficiaries on insurance policies.

If you cannot prove all three elements through evidence, the
common law marriage may not be valid. Filing the affidavit form,
however, creates a legal presumption of marriage that can be
difficult to challenge later.

What Is the Common Law
Marriage Affidavit Form
Texas?

The formal name for this document is the "Declaration and
Registration of Informal Marriage" (Form 1-510 or similar,
depending on the county). It is a one-page or two-page sworn
statement that must be signed by both parties and notarized. The
form includes basic information such as:

¢ Full names of both parties

e Social Security numbers (optional in some counties)

e Dates of birth

e Current addresses

¢ A statement confirming that you meet the three
requirements of an informal marriage

e The date on which you agreed to be married (if known)

¢ Signatures before a notary public

The affidavit of informal marriage is then filed with the county
clerk in the county where you reside. There is a filing fee,
typically ranging from $30 to $50, though this varies by county.
Once recorded, the document becomes part of the public record
and serves as legal proof of your marriage date.
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Why Would You Need to
File This Affidavit?

Many couples who have lived together for years never think to
file a common law marriage affidavit form in Texas. However,
there are several practical reasons to do so:

1. Legal Recognition: Without an affidavit, proving you are
married can be difficult if one party later denies the
marriage or if a third party questions it (e.g., for insurance
or inheritance purposes).

2. Divorce: If you ever decide to separate, Texas courts
require a formal divorce to end an informal marriage.
Having an affidavit on file makes the process smoother
because you do not have to gather evidence to prove the
marriage existed.

3. Benefits and Protections: Filing the affidavit allows you
to access spousal benefits such as Social Security survivor
benefits, health insurance through an employer,
inheritance rights, and medical decision-making authority.

4. Estate Planning: If one partner dies without a will, the
surviving partner in an informal marriage may have
inheritance rights, but only if the marriage can be proven.
The affidavit eliminates doubt.

In short, the Common Law Marriage Affidavit Form Texas is
a straightforward tool to protect your rights as a couple who has

chosen an informal route to marriage.

How to Complete and File
the Form

Completing the affidavit is simple, but accuracy is critical. Follow
these steps:

e Obtain the correct form: Visit the county clerk's office in
your county of residence or download the form from the
county's official website. Some counties have their own
version, but most use a standard form.

e Fill in all fields: Include your full legal names, birth dates,
and current address. The form often asks for the date you
began living together or the date you mutually agreed to
be married. If you are unsure, pick a reasonable date that
you can document (e.g., when you moved in together or
began filing joint taxes).

e Both parties must sign in the presence of a notary
public: The notary will verify your identities and witness
your signatures. You cannot sign the form separately and
then have it notarized later - the notary must see you sign.

 File with the county clerk: Take the notarized form to
the county clerk's office in the county where you reside.
Pay the filing fee. The clerk will stamp it and return a
certified copy to you (request a copy for your records).

Important: If you already have an informal marriage but have



never filed an affidavit, you can still do so at any time. The form
will serve as proof of the date of your marriage, typically the date
you both signed the affidavit (unless you specify an earlier
agreement date that you can prove).

Common Mistakes to Avoid

While the form itself is simple, several pitfalls can cause problems
later:

 Filing alone: Both parties must sign the affidavit. If one
party refuses, you cannot file a valid form. You may need to
prove the marriage through other evidence in court.

¢ Using an outdated or incorrect form: Some counties
have specific requirements. Always check with your local
county clerk.

¢ Not providing truthful information: Lying on an
affidavit is perjury and can invalidate the marriage or lead
to legal penalties.

e Assuming the affidavit is the only way to prove
marriage: Even without an affidavit, you can still prove an
informal marriage in court using other evidence (bank
records, insurance documents, witness testimony).
However, the affidavit is the easiest method.

How Does the Affidavit
Affect Divorce or
Separation?

If you have filed a Common Law Marriage Affidavit Form
Texas, your marriage is legally recognized from the date stated
on the form (or the date you agreed, if you can prove it). To end
the marriage, you must obtain a formal divorce in Texas. You
cannot simply walk away. The court will treat your union like any
other legal marriage, dividing property, addressing child custody,
and potentially ordering spousal support. Having the affidavit on
file simplifies the divorce process because you do not need to
present lengthy evidence to prove the marriage existed.

If you never filed an affidavit, the party seeking a divorce must
prove the three elements of an informal marriage. This can be a
contentious legal battle. For this reason, many family law
attorneys recommend that couples in long-term committed
relationships file the affidavit proactively, even if they have no
immediate need.

Frequently Asked Questions
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About the Texas Common
Law Marriage Affidavit

Is THE AFFIDAVIT THE SAME AS A MARRIAGE LICENSE?

No. A marriage license is obtained before a ceremonial wedding.
The affidavit is filed after an informal marriage has already been
established. However, once recorded, the affidavit has the same
legal effect as a marriage license.

CAN WE FILE THE AFFIDAVIT AFTER ONE OF US DIES?

No. Both parties must sign the affidavit while both are alive. After
death, you cannot create a marriage through an affidavit, but you
may be able to prove the informal marriage in probate court
using other evidence.

DO WE NEED A LAWYER TO FILE?

No. The form is designed to be straightforward. However, if there
is any dispute about whether you are actually married, consulting
a family law attorney is wise.

WHAT IF WE MOVE TO ANOTHER STATE?

Under the Full Faith and Credit Clause, other states must

recognize a valid Texas informal marriage. However, some states
may require additional proof. Having the recorded affidavit
makes recognition easier.

CAN WE CHANGE THE DATE ON THE AFFIDAVIT?

You should not falsify information. If you are unsure of the exact
date you became married, you can use the date you both agree
on or the date you signed the affidavit. The county clerk will
record the filing date, which becomes the official marriage date
unless you provide evidence of an earlier agreement.

Conclusion

Understanding the Common Law Marriage Affidavit Form
Texas is crucial for any couple living in an informal marriage.
This simple document can protect your legal rights in matters of
inheritance, healthcare, taxation, and divorce. By filing the
Declaration and Registration of Informal Marriage with your
county clerk, you create an official record that eliminates the
need to gather evidence later. Whether you are newly committed
or have lived together for decades, taking the time to complete
this affidavit is a wise step toward securing your future as a
legally recognized couple. Always verify the specific requirements
with your local county clerk, and consider consulting a family law
attorney if your situation involves complex circumstances. With
the right paperwork in place, you can enjoy the benefits of
marriage without ever having a traditional ceremony.



